It is often feared that globalization is an equalizer in that it dissolves the differences between cultures, including legal cultures. At the same time we can see a counter-movement which places more emphasis on culturally or religiously based rules. A key example of this is the emergence of Islamic Finance. This trend has not only been fueled by the renewed interest in Islam since 9/11, but also due to the shortcomings of traditional financial concepts financial services. In this presentation, we will first look at the Quranic sources for the need for Islamic finance before seeing how Islamic finance operates and which financial instruments have been developed under sharia law. We will see how sharia rules impact the financial industry and how they have gained a role among financial products offered around the world before turning our attention to the challenge posed by these financial instruments to regulators unfamiliar with Islamic law. We will look at how religious freedom limits regulatory possibilities. At the center of the investigation, though, will be the question as to whether Islamic finance products live up to the promises associated with them and which consequences this has for regulators, in particular those in Non-Muslim countries.
INTRODUCTION
global production 9 and requiring banks which act globally to offer novel as well as reliable and trustworthy services. The latter becomes particularly important when one remembers that the Islamic world, spanning from the Atlantic coast of Morocco all the way to Indonesia not only is Europe's geographic neighbor but also its largest export market. 10 Often banks based in Western European countries -with the notable exception of the United Kingdom, where Islamic finance is already part 4 On the current discussion in Germany cf. Jürgen Habermas, -Leadership and Leitkultur,‖ The New York Times (October 28, 2010) // http://www.nytimes.com/2010/10/29/opinion/29Habermas.html?pagewanted=1&_r=1&ref=global-home. 5 Cf. Richard Allen Greene, -Mohammed tops list of English baby names,‖ (October 29, 2010) // http://edition.cnn.com/2010/WORLD/europe/10/28/uk.mohammed/index.html?hpt=T2. 6 Cf. the need for effective and trustworthy regulation is relatively high in Germany because in the 1990s fraudulent offers of sharia compliant investments targeting Turkish immigrants to Germany led to losses of millions of Euros among some 300,000 savers. 21 Against this background the need for regulation which can rebuild the trust of consumer-investors becomes evident.
This article aims at raising awareness of the issues covered here among nonMuslims in order to improve regulatory work in non-Muslim states with a view to the legitimate interests of investors of Muslim faith. Even if one reject the teachings of Islam, one still needs to respect the freedom of religion of the Muslim faithful. It is their own decision to follow their faith and when we disagree with them but respect this decision, we also have to allow the necessary consequences, as far as they do not fundamentally conflict with the ordre public of the society as such in an unacceptable manner. This high status of the freedom of religion is emphasized for 11 Cf. http://www.ustreas.gov/offices/international-affairs/occasional-paperseries/08042006_OccasionalPaper4.pdf. 13 [No author named], -Deutsche Bank launches Shari`a mutual fund capability -Initial five funds unveiled in Dubai and Bahrain today,‖ Press Release (December 6, 2006) // http://www.deutschebank.de/medien/en/content/press_releases_2006_3265.htm?dbiquery=null:islamic%20finance. 14 It had been hoped to give the readers an inside view of Islamic finance in Germany but a request for an interview with Kuyet Türk Deutschland's CEO Ugurlu Soylu or other Kuyet Türk staff involved in Islamic financial services in Germany was not yet answered at the time this article was submitted. 15 113. 16 Ibid.: 114. 17 Ibid. 18 Ibid.: 113. 19 Ibid. 20 Ibid.: 114. 21 Ibid.: 115. shape facts and to alter a society, it is used so in a way so as to react to a perceived need for such a change. Thus, this text is not only about law and finance; at the same time it is also about politics, faith and the cultural identity of Europe. In the current discussions on how to draw the lines between state and religion and how to deal with the large Muslim minorities in many European countries, lawyers cannot afford to see only one dimension of the problem before us.
That such a text is being written about Islamic Finance is necessary due to the importance of religion in the lives of people as well as to the fact that Islamic Finance is becoming more and more important in countries which are not predominantly Muslim but which are home to a notable Muslim minority.
It is not my aim to speak authoritatively about the teachings of the Quran, since I am not an Islamic scholar. It is also not the purpose of this text to evaluate whether the instruments offered in the context of Islamic Finance are meaningful from a financial perspective, since the author is not an expert in Finance. The goal is different: we will investigate, whether Islamic Finance lives up to the promise of being compatible with the teachings of the Quran. In this sense, this text is legal in nature, since it tests the facts of Islamic Finance against the standards set by the
Quran.
It is my thesis that, from a legal perspective, Islamic finance can be allowed even in the predominantly Christian or secular states of Western Europe. Whether it should be allowed is a political decision which rests with the democratically elected legislators. 22 It is they, on behalf of their people(s), who must make this choice. But 22 The debate is by no means restricted to Islamic finance. It also plays a key role in family and inheritance law, although this debate seems to be more relevant in Common law countries due to the implied limit set by the ordre public in many legal systems power of the muftis over the other groups of experts involved in the process of creating new financial instruments.
FATWA
The key method of creating instruments of Islamic finance is the fatwa. 40 A fatwa is a legal ruling, an advisory opinion rather than a judgment. Every Muslim may ask a mufti, a scholar of Islam, 41 for clarification in issues in which it is unclear, which behavior is required by the Muslim faith. 42 The fatwa is a recommendation, not a binding legal decision 43 by an officially appointed authority.
But it can serve as evidence that a specific financial product complies with the sharia. In that sense, muftis certify the financial products and allow banks to label the product in question as -Islamic‖. As an instrument of what international lawyers would most likely consider to be merely soft law, fatwas gain their relevance from the professional authority of the person who issues it as well as the pervasiveness of the reasons given for the fatwa. Since fatwas can differ significantly in length from a few lines to hundreds of pages, 44 short fatwas are often seen as sufficient since they can be used to answer the question whether a certain conduct is permitted.
Due to the importance of precedent in sharia law, 45 access to earlier decisions is important, yet it is here where the Islamic legal system contains a major technical flaw: the lack of an organized court structure and a clear hierarchy in
Islam and the resulting relative independence of muftis make it difficult to ensure knowledge of all relevant precedents. In recent years the creation of online databases on existing fatwas has aided those seeking access to sharia law at least a little bit, 46 but the sheer number of fatwas and the lack of a true hierarchical structure in Islam puts these databases at risk of being incomplete and makes the 45 Cheikh A. Soumare, supra note 10, pp. 20 et seq. 46 A database of fatwas can be found e.g. at http://www.e-fatwa.gov.my. Other websites provide information on Islamic finance in the form of articles or databases which contain contact information for researchers, e.g. http://www.islamic-finance.com; http://islamonline.com/islamic-finance/islamicfinance-library.html; http://www.islamicfinance.de. Also, fatwa collections are being circulated in Islamic circles (cf. http://www.mail-archive.com/muslim@yahoogroups.com/msg02330.html). None of these services seems to be able to provide a complete and authoritative description of the situation under Sharia law. On a national level, Saudia Arabia has established a permanent committee dealing with fatwas and research in 1971: http://www.fatwa-online.com/scholarsbiographies/15thcentury/permanentcommittee.htm.
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required information difficult to access. 47 At the end of the day banks will always depend on the ruling of a mufti in order to be able to call their product -Islamic‖.
This and the fact that the position of mufti is not necessarily related to paid employment of course includes the risk of abuse. It is the mere possibility that a favorable fatwa might be -bought‖ by a financial service provider rather than issued based on the factual nature of a financial product which can bring disrepute to the entire business model.
RIBA

48
The best known concept in Islamic finance certainly is that of riba, 49 51 Cf. Cheikh A. Soumare, supra note 10, p. 32. 52 Ibid., p. 33. 53 Ibid.
In a mudarabah, the bank shares directly in the profits of the client company while in a musharaka it shares in the profit of the newly created enterprise only. 61 In either case, the result for the company is the same as if it had lent money from a Western bank, in that the enterprise receives the funds it needs. The bank, though, depends on the economic success of the company. In essence, the bank provides not credit but a form of venture capital, 62 although it has to be noted that under both models the bank's commitment usually is with a long term perspective. to be compatible with the prohibition of riba because of its similarities to rent or usufruct. As of now, only Turkey, which for all economic purposes has long been the leading nation of the Islamic world, might be in the best position to gain practical experience in this field, since it does not suffer from the autocratic forms of government which exist elsewhere in the Muslim world. The secular nature of the Turkish state, though, will make it unlikely that PPP agreements there will be explicitly Islamic.
SHORT TERM CREDIT: MURĀBAHAH AND IJARA
For short term credit, the murābahah 66 model is better suited. 67 Murābahah is essentially a form of resale contract: 68 Under murabahah schemes, a bank will purchase a commodity on behalf of its client and then sell it to the client at a later date for a premium. The bank makes its profit on the resale premium and as the bank itself is buying and selling [the goods, the bank] is engaged in [a] trading activity rather than usury.
Its premium is a reward for its trading role, and this is regarded as legitimate under Islamic law. 69 For obvious logistical purposes the bank will only take legal rather than factual possession of the goods in question since the goods will be needed by the client for its business and the banks would otherwise incur additional storage and transport costs. 70 The client of course is expected to pay only at a later time, usually after a previously fixed time not exceeding 180 days. 71 An alternative method to achieve the results of what in Western finance would be referred to as short-term credit is through ijara, which is similar to tomurābahah with the exception that the item in question is not sold to the client but leased by the client. 72 Accordingly, the client might pay regular installments rather than one fixed sum. 73 For taxation reasons, ijara has become popular as the client can use 
IS ISLAMIC FINANCE -FRAUD AGAINST THE FAITHFUL? 93
It might be argued that this limited interaction between different approaches to finance, which might be considered a disadvantage from the point of view of those who intend to offer Islamic banking services as the price which needs to be paid in order to have truly Sharia-compliant financial services. But do these instruments really prevent riba? Or do they follow the letter of the law more than its spirit? How far Islamic finance has strayed from the precepts of the Quran can be seen in the current discussion as to whether derivatives are permissible under sharia law. 94 Derivatives are contracts between seller and buyer concerning a derivatives become less dependent on the volatility of the cash flow, 101 thereby reducing the risk for the investor. 102 In short, derivatives can serve not only as investments but also as insurance. This short description already illustrates that derivatives are hardly compatible with the principles of Islamic finance. That this discussion exists in the first place, despite the nature of derivatives which are much closer in nature to what is referred to in sharia law as -gambling‖ than insurances are, shows that the substance of the fatwas seems to matter less and less.
While modern financial instruments which are labeled -Islamic‖ may adhere to the letter of the Islamic law, it is often questionable whether they also adhere to the spirit of the sharia. The rules on which Islamic finance is based are certainly well intended, but this intent is put at risk by the current exclusive focus on forms.
If the current practice is not changed, investors will often be led to spend money on financial products which are sharia-compliant only in name. The current practice of Islamic finance, though, is often more oriented at the letter rather than the spirit of the law and the creation of ever new financial constructions throws doubts on the current practice in so far as in attempting to catch up with the modern world, Islamic finance to a large degree has lost touch with its roots. As a matter of fact, it has been noted that not speculation but rather -venture capital 
HUMAN RIGHTS 104
But do Western governments, in particular regulatory agencies, actually have to allow Islamic finance instruments in the first place? Or might they even be prevented from regulating such services due to the religious motivation for such investments?
Although some governments might want us to believe otherwise, 105 freedom of religion is more than freedom of worship-it is the freedom to conduct one's entire life in accordance with one's faith. [113]114
But Art. 9 ECHR also protects the observance of religious customs, 115 which include not only rituals but also everyday life. 116 Customs can also include the prohibition of riba, although it seems more difficult to argue that the protection of 109 The current consolidated version of the Convention, up to date as of 
THE NEED FOR REGULATION
Improved regulation not only could prevent a repeat of the large-scale fraud suffered by many investors in the 1990s (which recently entered into popular discourse thanks to Ben Verlong's movie Takiye: Allah'ın Yolunda), it is also in the long-term interest of providers of Islamic financial services since it would not only improve the quality of the offered products but increased regulation would also make Islamic financial products more acceptable to a wider range of investors. That there is a general interest in ethically sound investments cannot be denied. Since the latest financial crisis there is a tangible unease with the stock market and certain financial products such as derivatives. Ethical financing practices can return the focus on the nexus between actual work and the profit derived from it. Here Islamic finance could play a role in the future -if it lives up to the ethical requirements enshrined in the sharia and the Quran. Muslim investors who take their faith seriously have to be given a chance to invest in a manner which is consistent with the teachings of the Quran. By fulfilling their tasks as regulators, national authorities can ensure that the active use of sharia-compliant finance instruments, which is one way in which to express one's religiosity, is also possible in states in which Muslims are only a minority. Yet, a meaningful role for Islamic ISSN 2029-0454 VOLUME 4, NUMBER 1 2011
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finance requires that those who offer such financial instruments concern themselves not only with the form, the letter of the law, but also with the intention behind it, the ratio legis. As the sharia is a set of religious laws, we could only speculate as to the will of the divine lawmaker -but what all laws have in common is that the intent of the law is more important than its letter. That is not to say that we can violate the letter of the law as we see fit -on the contrary: as users of the law we are obliged (to the lawmaker as well as to all other users of the law) to try to understand the ratio legis.
In particular (but not only) when it comes to absolute truths embodied in religion, toleration also means allowing views with which one does not agree. whole, faith is more important now than it was at any time in the last hundred or so years, in particular in Eastern Europe. Any attempt to create laws which are disconnected from the Christian faith of the majority of Europeans is doomed to fail since it would not adequately reflect the society which every law has to serve. Law is at the service of society, including its weakest members, which sometimes have to be protected against the majority. In any case, law needs to be based on values.
Law without values is mere technocracy and complete secularity is incompatible with the spiritual nature of Europe. Christian spirituality, although convinced of the truth of the message of Christ, includes respect for other faiths. The tolerance owed to other faith must not degrade into a relativism which no longer differentiates between right and wrong, but it must allow everybody to make a free choice in terms of religion. The fundament on which the legal culture of Europe is built can therefore be described as one of Christianity plus integrative tolerance up to the level of equal treatment for other religions. 
CONCLUSIONS
